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LEW, J. APPLICABLE LAW IN INTERNATIONAL COMMERCIAL ARBITRATION 87 (21
ed. 1978)
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sal A (Mandatory Rules) & — s HIVEREEFUE » 2 B /H#E
FARSBURRRR (R - T B i AL B R R SRR o st IR 5 & LM AR 1
A A RLEN > E R Y Bk R AT 2 - AT o A o A S s 1 A
AR > B2 HITE SR LRG> » 1A - (GEBIRGESL) 3 IRAUE

“HBAESR AR RIRER  FRATH EEREBISE AR E RS - 7 3HE

2 Final Award of 20 July 1992,N0.1491, reported in (1993) 18 Y.Comm.Arb.80 at 85.

3 Id.at532.

Erauw, Johan, “Observations about Mandatory Rules Imposed on Transatlantic Commercial
Relationships”, HOUST. J. INT. LAW 20, note5 (2004), http://www.articlearchives.com/law-
legal-system/international-law/640187-1.html (last visited Oct. 18, 2021)

5 RUBINO-SAMMARTANO, M., INTERNATIONAL ARBITRATION LAW AND PRACTICE,
505 (2nd ed. 2001)

Art. 3 of Code civil des Francais provides that “ The laws of police and public security bind all
the inhabitants of the territory.”
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ZEEAE "BIFR T3E TRRAREHRE RS (Legal Guide on Drawing up
International Contracts for the Construction of Industrial Works) FHEREE : “FR T
R 2R SR R B SRR B R AL A B HIE B R > (2 A PT
FEB AT AR 5/ i I A S5 ) Fe e A7 B sl H At A L PR B g R (i - i
RARYBIZR ) n]RE & s B LY R LT - 8 SRR IR R sm f ey - HomE
TP AR B R AR BI R e A R > IR 2 S8 Ea% Bl - AT
FAEpg SR Eh SN o sRBIVERLA] > nl e £ BT IR BT o BTN
HILZ H A REMECRE ST BRI ~ +Ld ~ SR CBOR » A > 7 7E
BRI IES GRS KR o 7 S Se B A E AR > IR B 2R 1 B 2R - HERY
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7 Legal Guide on Drawing Up International Contracts for the Construction of Industrial Works
provides that “In addition to legal rules applicable by virtue of a choice of law by the parties,
or by virtue of the rules of private international law, certain rules of an administrative or other
public nature in force in the countries of the parties and in other countries (e.g. the country of
a sub-contractor) may affect certain aspects of the construction. These rules, which are often
mandatory, are usually addressed to all persons resident in or who are citizens of the State
which issued the rules, and sometimes to foreigners transacting certain business activities in
the territory of the State. They may be enforced primarily by administrative officials. Their
purpose is to ensure compliance with the economic, social, financial, or foreign policy of the
State. The parties should therefore take them into account in drafting the contract.” prepared
by the United Nations Commission on International Trade Law (UNCITRAL) United
Nations, New York, 1988; Guide on Drawing Up International Contracts on Industrial Co-
operation by Economic Commission for Europe, Geneva, United Nations, New York, 1976
(ECE/TRADE/124), para. 59 “Applicable Law”, p24; Guide for Drawing Up International
Contracts On Consulting Engineering (including some related aspects of technical assistance)
by Economic Commission for Europe, Geneva, United Nations, New York, 1983 (ECE/
TRADE/145), para. 138 “Applicable Law and Related Matters”, p35; Guide on Drawing Up
Contracts for Large Industrial Works by Economic Commission for Europe, Geneva, United
Nations, New York, 1973 (ECE/TRADE/117), para. 45 “Determination of the Applicable
Law’, p28

8 Maniruzzaman, A. F. M., “International Arbitrator and Mandatory Public Law Rules in the
Context of State Contracts:An Overview”, Vol. 7, No.3, J. INT. ARBITR. 54 (1990)
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Committee on International Commercial Arbitration, Interim Report on Public Policy as a

Bar to Enforcement of International Arbitral Awards, (International Law Association, London

Conference, 2000), p30 ; ZHILSOV, A.N.,, MANDATORY AND PUBLIC POLICY RULES

IN INTERNATIONAL COMMERCIAL ARBITRATION, 88 (1995)

10 Bockstiegel, Karl-Heinz, Public Policy as a Limit to Arbitration and its Enforcement, Special
Issue IBA Journal of Dispute resolution, 123 seq., (2008) http://www.arbitration-icca.org/
media/0/12277202358270/bckstiegel public_policy...iba_unconfererence 2008.pdf (last
visited Oct. 19, 2021)

T Article 595(6) of Austrian Code of Civil Procedure provides that “if the award is incompatible
with the basic principles of the Austrian legal system or if it infringes mandatory provisions of
the law, the application of which cannot be set aside by a choice of law of the parties even in
a case where a foreign contact according to Article 35 of the International Private Law Act is
involved.”

12 Bockstieegel, K-H., Public Policy and Arbitrability, in COMPARATIVE ARBITRATION

PRACTICE AND PUBLIC POLICY IN ARBITRATION, 179-180 (P. Sanders edn,1987)

13 Maniruzzaman, A. F. M.supra note 8, at 100-101.
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14 Mayer, P., Mandatory rules of law in international arbitration, (1986), ARBITR. INT. 299-300
Volume 2, No. 4.

15 Art. 2 of the Geneva Protocol 1923 ; Art.v.1(d) of the New York Convention

16 Art.IX 1(d) of the European Convention on International Commercial Arbitration of 1961;

Art.5.1(d) of the American Convention on international commercial arbitration, 1975 :

Art.36(1)(a)(iv) of the Model Law.

17" Art. 176 of Switzerland's Federal Code on Private International Law provides that: “1 The

provisions of this chapter shall apply to arbitrations if the seat of the arbitral tribunal is in

Switzerland and if at least one of the parties at the time the arbitration agreement was concluded

was neither domiciled nor habitually resident in Switzerland. 2 The provisions of this chapter

shall not apply if the parties have excluded its application in writing and agreed to the exclusive

application of the cantonal rules of procedures concerning arbitration.”

18 Mann, F.A., England Rejects Delocalised Contracts and Arbitration, 1.C.L.Q, Volume 33, 193
(1984); James Miller v. Whitworth Street Estates [1970]1 All E.R. 796(H.L.); Mann, F.A., Lex
Facit Arbitrum, in INTERNATIONAL ARBITRATION: LIBER AMICORUM FOR MARTIN

DOMKE, 157 (P. Sanders edn, 1967)
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19 Sec. 4, 12,13,24, and 26 of the English Arbitration Act 1996

20 Art.7(6) of RULES OF ARBITRATION OF THE INTERNATIONAL CHAMBER OF
COMMERCE provides that “insofar as the parties have not provided otherwise, the Arbitral
Tribunal shall be constituted in accordance with the provisions of Article 8.9 and 10.”

21 Art. 6-8 of the UNCITRAL Arbitration Rules 1976

22 Art. 1.(e) of the New York Convention

23 Section 33 of the English Arbitration Act 1996 provides that “(1) The tribunal shall -(a) act
fairly and impartially as between the parties, giving each party a reasonable opportunity of
putting his case and dealing with that of his opponent, and (b) adopt procedures suitable to the
circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide
a fair means for the resolution of the matters falling to be determined. (2) The tribunal shall
comply with that general duty in conducting the arbitral proceedings, in its decisions on matters
of procedure and evidence and in the exercise of all other powers conferred on it.”

24 LORD, RAND SALZEDO, S., GUIDE TO THE ARBITRATION ACT 1996, 30 (1996)



s S

B R AT R P A AR 28 A

\

R o 21% » —SeEGRERH] (FEEEE) RUAHRRSRHIVERR I 2 30320 -
5 SEREK AR R IR - B FARIRRIRIE — HE R T8 iE - Qilig L2
AR RE 2 HESUHY) o

>
~

it

.

&~

= ~ H@HIIEAE B EERT R (R

EBEREEEREIR I B KA £ RE - BB R BORAIRI & [g - Bl kR A
(A 58 H B R ss PR RRT 2 L BOR - i B R A /MR R BORER
MR T GBI PR B R AN - AHSCHE > IEBAE A ILBORIF & T - thERET)
FEREE B B ABAG R T O PIR AT B PR - (HiEBeth A REREE R
TAEATTEERIESR > MbE O R At EAE I B A BRRER] - [F]HF th A~ GEBREER
AR e BL i B - BRIFE L5 ) & T B K — eI AR IE R ~ R
B SE TR SR — SEARRT ] (A (E S

B b oo 5 SRR MR R ADET Mk - I BLEB R - E
BER L K% BB SRAER A HL BT A B AT A 2 B 2 B i il o — i B R
il o ARIHL o AREEFP RO T B R OCTR BN BIE BB o B EHRE A
B EE B B - BB E R ~ R P RIh BPIE  32E o TABEmt
(oA A e o R ARG 2F A HUAR SR » B B A F IR E -
BEIE B n] RE B AEAE MR AE PP PG < BTk E 2 1% - W n]BE S 2L L Pk P (F
2% o FEMBREFFBIa Z a1 - — 758 2 A AT DU R sk i ek et 1 i e
RERRETR - (L MIE UL T - WEbeE B sk e B 2 - Al & S A Fidde
SAMEMRIR 5 EREBCER M B IR s A - RIREBC LR PR -

EBEEHPERE PRI - (RS FERE MO ~ FREUER IR PR 2 15 e B ARl

25 Art. 12(2).,18.,34 (2) (b).,36 (1) (b).,36 (1) (a) (iv)of the Model Law

26 Sec.1059,2 (a)(b).,Sec.1060,(2).,Sec.1061 of the German Code of Civil Procedure : Sec.33 of
the English Arbitration Act 1996

27 CHUKWUMERIJE, O., CHOICE OF LAW IN INTERNATIONAL COMMERCIAL ARBITRATION,
181-182 (15t edn 1994)

28 Loucks v. Standard Oil Co.(1918)224 N.Y.99.

29 Art. 2 of the New York Convention
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# 30 Sec.19 of the English Arbitration Act 1996 ; Sec.1035(3)-(5)of the German Code of Civil
Z= Procedure ¢ Art. 11 of the Model Law °

Tl 31 Art. 17 of the Model Law ; Art.1041(1) of the German Code of Civil Procedure

32 Sec.18 of the English Arbitration Act 1996

1&; 3 Art. 34,2 (A) (a) of the Model Law : Art.5 1 (A) of the New York Convention
111 34 Lew,l]., supra note 1, at 556.

. 35 Mayer, P. Mandatory Rules of Law in International Arbitration, 2 ARB. INT. 274-293 (1986)

6 36 Schmitthoff,Glive M., “Finality of Arbitral Awards and Judicial Review”, in Schmitthoff's
H Select Essays on International Trade Law ( Chia-Juicheng ed.,1988), p.654.
37 BOYDAN, M., SOME ARBITRATION-RELATED PROBLEM OF SWEDISH PRIVATE
H INTERNATIONAL LAW, 76 (1990)
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i
111
2
3 Lando, O, The Lex Mercatoria in International Commercial Arbitration, 34 1.C.Q 760 (1985) 6
39 New York Convention 1958, Art.V. (1).(e). H
40 New York Convention 1958,Art.V. (1).(d),(e). 15

41 Lando, O, The Lex Mercatoria in International Commercial Arbitration 34 1.C.L.Q., 766 (1985)
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* 2 Id. at 112,

Tl 43 Art.1(e) of the 1927 Geneva Convention for the Execution of Foreign Arbitral Awards: Art.

114 V(2)(b) of the 1958 New York Convention on the Recognition and Enforcement of Foreign
1 Arbitral Awards; Art. 36(1)(b)(ii) of the UNCITRAL Model Law; Art. 1498 of the French
111 Code of Civil Procedure; Art. 1076 of the 1986 Netherlands Arbitration Act; Art.59 of the 1988
G Spanish Arbitration Law; Art.194 of the Swiss Federal Statute of Private International Law;
6 Art.26 of the 1988 ICC Rules of Arbitration.
H 4 Koch, Christopher, Standards and Procedures for Disqualifying Arbitrators, Volume 20, No.4, J.
INT. ARBITR. 332 (2003)
H 4 Gearing, Matthew, A Judge in His Own Cause?: Actual or Unconscious Bias of Arbitrators,
INT. ARBITR. LAW REV. 50 (2000)
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4 Id.

47 Id.

48 Consorts Ury v. S.A. des Galeries Lafayette, Cass. 2e civ., Apr. 13, 1972, JCP, Edn G., Pt. II, No. 17,189
(1972) Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, E. GAILLARD
& J. SAVAGE FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL
ARBITRATION, 562 (edn. 1999), This case had originated from a domestic arbitration.

49 (Cass. 2e civ., Apr. 13, 1972, Consorts Ury v. S.A. des Galeries Lafayette, JCP, Edn G., Pt.

I, No. 17,189 (1972), and P. Level's note; Dalloz, Jur. 2 (1973), and J. Robert's note; 1975

REV. ARB. 235, and E. Loquin's note Cited by Fouchard, Philippe, Gaillard, Emmanuel, and

Goldman, Berthold, E. GAILLARD & J. SAVAGE FOUCHARD GAILLARD GOLDMAN

ON INTERNATIONAL COMMERCIAL ARBITRATION, 562 (edn. 1999)

CA Paris, Dec. 12, 1996, Commercial Agraria Hermanos Lucena v. Transgrain France, 1998

REV. ARB. 699, and observations by D. Bureau Cited by Fouchard, Philippe, Gaillard,

Emmanuel, and Goldman, Berthold, E. GAILLARD & J. SAVAGE FOUCHARD GAILLARD

GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION, 562 (edn. 1999)

S TGI Paris, réf., Sept. 21, 1989, La Belle Créole S.A. v. The Gemtel Partnership, 1990 REV.
ARB. 176, 2d decision, and P. Kahn's note; Cass. 2e civ., Nov. 8, 1989, Editions Médicafrique
v. Le Concours médical, No. 88-18.035, unpublished Cited by Fouchard, Philippe, Gaillard,
Emmanuel, and Goldman, Berthold, E. GAILLARD & J. SAVAGE FOUCHARD GAILLARD
GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION, 562 (edn, 1999)

50
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32 In the last version of its Rules in 1998, the LCIA provided that impartiality instead of

independence was the appropriate test, because an arbitrator who lacked “independence”
in the most limited sense might still be impartial. Likewise, an arbitrator who would pass
the independence test might be short of the necessary quality of impartiality, see Fn 1, at pl-
36,(http://www.kluwerarbitration.com.
ezproxy.stir.ac.uk/arbitration/DocumentFrameSet.aspx?ipn=26308), (last visited Oct 18. 2021)

33 Catalina (Owners) v. Norma (Owners) (1938) 61 LI. L. Rep. 360
This was a act by the claimants, the owners, master and crew of the Portuguese steamship
Catalina , and the owners of the cargo, for the removal of Sir William Norman Raeburn, Bart.,
K.C., the arbitrator appointed involving between the claimants and the respondents, the owners
of the Norwegian motor vessel Norma, regarding a collision between those vessels near Ushant
on Sept. 28, 1937, by the reason that he had misconduct himself by acting not fairly and short
of impartiality between the parties.

54 Section 24.1(a) of the English Arbitration Act 1996 provides that “A party to arbitral
proceedings may (upon notice to the other parties, to the arbitrator concerned and to any other
arbitrator) apply to the court to remove an arbitrator on any of the following grounds— (a)that
circumstances exist that give rise to justifiable doubts as to his impartiality;”
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3 d.

56 Scherer, Matthias, New Rules on International Arbitration in Switzerland, Volume 7, No.4, INT.
ARBITR. LAW REV. 121 (2004)

57 Art.9(1) of the Swiss Rules of International Arbitration provides that “1.All arbitrators
conducting an arbitration under these Rules shall be and remain at all times impartial and
independent of the parties. 2. A prospective arbitrator shall disclose to those who approach him
in connection with his possible appointment any circumstances likely to give rise to justifiable
doubts as to his impartiality or independence. An arbitrator, once appointed or chosen, shall
disclose such circumstances to the parties unless they have already been informed by him of
these circumstances.”

58 Art.13(1) of the Swiss Rules of International Arbitration provides that “any arbitrator may

be challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator's

impartiality or independence.”

59 Section 1042(1) of the German Code of Civil Procedure provides that “the parties shall be
treated with equality and each party shall be given a full opportunity of presenting his case.”
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60 Section 24.1(a) of the English Arbitration Act 1996 provides that “arbitrators must act fairly
and impartially between the parties, giving each party a reasonable opportunity of putting his
case forward and dealing with that of his opponent.”

61 Section 1(b) of the English Arbitration Act 1996

62 Section 2 of the English Arbitration Act 1996

03 Rice Trading (Guyana) Ltd. v. Nidera Handelscompagnie BV, Yearbook XXIII (1998) p731-734
(Netherlands no. 24)

o4 Id.

% For example, Generical Limited, Plaintiff-Appellee, v. Pharmaceutical Basics, Inc., United
States Court of Appeals for the Seventh Circuit, September 29, 1997, 125 F.3d 1123; Moscow
District Court Paul Wurth v. V/O Tyazfpromexpoert, May 24 1996

% Generical Limited, Plaintifi-Appellee, v. Pharmaceutical Basics, Inc., United States Court of
Appeals for the Seventh Circuit, September 29, 1997, 125 F.3d 1123
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6

67 Van den Berg, A.J., The New York Arbitration Convention of 1958 Towards a Uniform Judicial H
Interpretation, 1981, p306 15

%8 Biotronik v.Medford Medical Company, U.S. Yearbook Commercial Arbitration, P. Sanders H

(ed.) Volume II, 1977, p250
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69 Section 1034 (2)of the German Code of Civil Procedure provides that “If the arbitration
agreement provides for one party to be more strongly represented in the composition of the
arbitral tribunal, and this places the other party at a disadvantage, the latter party may file a
petition with the court that it appoint the arbitral judge(s) in derogation from the appointment(s)
made or the appointment provisions agreed.
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71 Art.1028 of Civil procedure code of the Netherlands provides that “If the arbitration agreement
gives one of the parties a privileged position with regard to the appointment of the arbitrator or
arbitrators, the other party may, despite the method of appointment laid down in that agreement,
request the President of the District Court within one month after the commencement of the
arbitration to appoint the arbitrator or arbitrators. The other party shall be given an opportunity
to be heard. The provisions of Article 1027(4) shall apply accordingly.”

2 Article 8(3)(4) of ICC Rules of Arbitration 1998 provides that “Where the parties have agreed
that the dispute shall be settled by a sole arbitrator, they may, by agreement, nominate the sole
arbitrator for confirmation. If the parties fail to nominate a sole arbitrator within 30 days from
the date when the Claimant's Request for Arbitration has been received by the other party, or
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within such additional time as may be allowed by the Secretariat, the sole arbitrator shall be
appointed by the Court. Where the dispute is to be referred to three arbitrators, each party shall
nominate in the Request and the Answer, respectively, one arbitrator for confirmation. If a party
fails to nominate an arbitrator, the appointment shall be made by the Court. The third arbitrator,
who will act as chairman of the Arbitral Tribunal, shall be appointed by the Court, unless the
parties have agreed upon another procedure for such appointment.”

3 VAN DEN BERG. A.J., THE NEW YORK ARBITRATION CONVENTION OF 1958, 304 (1981)

74 Presse Office S.A. v. Centro Editorial Hoy S.A. (Mexico no.1) Tribunal Superior de Justicia,
18™ Civil Court of First Insurance of Mexico, D.F. February 24, 1977
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75 Article V(1)(b)of the of the New York Convention

76 Redfern,A. and Hunter M, Law and Practice of International Commercial Arbitration, 4th edn

(London:Sweet & Maxwell Ltd.,2004), p315.

7 BORN, GARY B., INTERNATIONAL COMMERCIAL ARBITRATION: COMMENTARY
AND MATERIALS, 436 (2nd edn, 2001)

8 RUBINO-SAMMARTANO, M., INTERNATIONAL ARBITRATION LAW, 291 (1990)

7 Article V(2)(b) of the New York Convention

80 Article V of the New York Convention

81 Article V(1)(e), (2)(b) of the New York Convention




